
In 1945 the Universal Declaration of Human Rights for the first time comprehensively catalogued the
fundamental human rights which should be guaranteed to all persons. This declaration was an
aspirational statement of goals which made no distinction between classes of rights. During attempts
to transpose this document into one legally enforceable treaty, negotiations deteriorated into polemics
with each side adopting extreme discordant approaches, resulting in its abandonment. Accordingly, it
was agreed that two treaties would be drafted, marking the initial and persistent divide in international
between the two sets of rights which set them on divergent paths with differing degrees of importance
being attached to each. The subordination of social and economic rights to their civil and political
counterparts in international law created significant difficulties in the propagation of, and force
accorded to, these rights.  As a result of their subjugation the struggle for equivalent legal protection in
international, regional and domestic systems has been an arduous one.

To that end the main focus of this paper is illustrating the positive impact that the courts have had
when they have deigned to intervene and argues that without elevating social and economic rights to
within the purview of the judiciary, the result is that these rights will remain perceived as less important
than their civil and political counterparts. To illustrate this point, the paper will draw on the impact of
the optional protocol to the ICESCR, jurisprudence of the European Court of Human Rights and a
comparative analysis of protections offered in South Africa, India, Canada and Ireland.
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