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Duties, powers, accountability of police

1. How are duties and functions extended?

2. How are the police powers widened?

3. How are accountability mechanisms changed?

 Focus only on new HK Police Force department (NS department)



Duties and functions of police

NS department given the duties and functions of a spy 

agency, e.g. intelligence gathering, counter-interference 

investigations, etc.

More likely to execute political orders.



Police powers

Relationship between Art 43, Implementation Rules (IR), 

and Operating Principles and Guidelines (Guidelines)?

Not a delegation of authority to CE to make powers in IR

Art 43 prescribes the powers, but IR is necessary for them to 

be applied. Officers have duty to follow Guidelines, which 

are not law.



Police powers

Article 43

When handling cases concerning offence endangering national 

security, the [NS department] may take measures that law 

enforcement authorities, including the Hong Kong Police Force, are 

allowed to apply under the laws in force in the Hong Kong Special 

Administrative Region in investigating serious crimes,

 and may also take the following measures:

(1) to (7)



Police powers

1) search of premises, vehicles, vessels, aircraft and other relevant places and 

electronic devices that may contain evidence of an offence;

2) ordering any person suspected of having committed an offence endangering 
national security to surrender travel documents, or prohibiting the person 

concerned from leaving the Region;

3) freezing of, applying for restraint order, charging order and confiscation order in 

respect of, and forfeiture of property used or intended to be used for the 
commission of the offence, proceeds of crime, or other property relating to the 

commission of the offence;

4) requiring a person who published information or the relevant service provider to 

delete the information or provide assistance;



Police powers

5) requiring a political organisation of a foreign country or outside the mainland, 

Hong Kong and Macao of the People’s Republic of China, or an agent of 

authorities or a political organisation of a foreign country or outside the mainland, 

Hong Kong and Macao of the People’s Republic of China, to provide 
information;

6) upon approval of the Chief Executive, carrying out interception of 

communications and conducting covert surveillance on a person who is 

suspected, on reasonable grounds, of having involved in the commission of an 
offence endangering national security; and

7) requiring a person, who is suspected, on reasonable grounds, of having in 

possession information or material relevant to investigation, to answer questions 

and furnish such information or produce such material.



Police powers

Are the criminal offences in the IR justified and 

enforceable?

 17 criminal offences, e.g. Sch 3, s 4(8)-(9) contravening a 

freeze notice by SJ, up to 7 years jail and unlimited fine.

 Art 43 did not empower CE to make crimes.

 Does Art 43 prescribe a basis for the crimes by necessary 

implication?

 My view is yes, including the offence for non-disclosure of 

suspicion.



Accountability mechanisms

Existing Accountability Mechanism

 Judicial review (built into IR, either ex ante or ex ante; O. 53)

 Exclusion of evidence

 (1) Breach of IR but not Art 43 – HKSAR v Lam Tat Ming (fair trial)

 (2) Breach of IR and Art 43 – HKSAR v Muhammad Riaz Khan (integrity)

CAPO/IPCC/Discipline

Misconduct in public office



Accountability mechanisms

What’s Different?

 No review of Art 43 and IR for compatibility with BL/HKBOR

Not sure you would find incompatibility. No review may be good.

Cap 1 special regime for journalistic materials not applicable.

 To give full effect to Arts 4 & 5, courts must take into account rights 

(e.g. LPP, journalistic materials) when issuing or reviewing process.  This 

is not new, HK courts do this already.

 National Security Committee has a special oversight role.

Make sure it discharges its supervisory role fully and effectively.



Summary

“Special branch” is back.

NS department given ‘all powers’ and new powers under 

a distinct legal framework.

Existing accountability mechanisms mostly intact.

Lost constitutional review not so significant. In operational 

terms, courts continue to be guardian of rights.

NS Committee has an important supervisory role and must 

act in public interest.


