Explanatory Notes for the 
Draft Criminal Procedure Ordinance (Amendment) Bill 2016
1. The criminal justice system depends heavily on the cooperation of victims of crime in achieving effective prosecution. Their willingness to report crime and to give evidence in court is essential to initiate and maintain a due prosecution process. Unfortunately, existing barriers in our criminal justice system hinder victims of sexual offences from effectively performing their role as witnesses. 
2. Sexual violence is one of the most severe and invasive forms of impairment to one’s bodily integrity and the taboo on it has not been fully broken in our society. Apart from physical harm, victims also suffer from psychological trauma and are confronted with social stigma. If they are to give evidence at a court trial, they would need to relive the traumatic experience and recount the excruciating and embarrassing details of the assault, in front of the curious public. They would need to stand against hostile and demeaning cross-examinations. They are subjected to further trauma in the judicial process. Indeed, sexual offences are strikingly underreported. RainLily, a sexual violence crisis centre established in Hong Kong, found that 87%
 of the victims of sexual violence are deterred from reporting the incident to the police, because of the feeling of shame and embarrassment, and also the fear of being blamed or doubted by the others
. 

3. It is regrettable that against such background, victims of sexual offences are further deterred from testifying in court because our related legislation is outdated.
4. In England and Wales and some states in Australia (e.g. Victoria, New South Wales), by virtue of the witness’ status as a complainant in a sexual offence, he/she is statutorily entitled to a range of comprehensive special procedures in court proceedings. The level of availability and diversity of protection are both higher than that in Hong Kong.

5. In England and Wales, a range of special measures are available under the Youth Justice and Criminal Evidence Act 1999 by virtue of the witness’ status as a complainant in a sexual offence
. They include screening the complainant from the accused
, evidence by live link
, evidence given in private
 (but the accused, legal representatives and press representatives, etc., are not excluded from the proceedings), removal of wigs and gowns
, video recorded evidence in chief
, and video recorded cross-examination or re-examination
. 
6. In Victoria, Australia, under the Criminal Procedure Act 2009, alternative procedures are applicable
 to criminal proceedings related to a sexual offence. If the witness is a complainant in a sexual offence, the court must direct use of close-circuit television
, use of screen
, or presence of support person
, unless the complainant does not so wish.

7. In New South Wales, Australia, a complainant in a sexual offence is entitled to alternative arrangements
 under the Criminal Procedure Act 1986. These include giving evidence by closed-circuit television
, use of screens
, planned seating arrangements
, and presence of support persons
.

8. While it is recognized that ideally we should have a comprehensive law reform review for a holistic approach for enhancing protection for the sexual offence victims (and this should be done without undue delay), we believe a stopgap measure which can be easily and uncontroversially introduced by way of a simple legislative amendment to the Criminal Procedure Ordinance (Cap. 221) should be implemented as soon as possible. This is the objective of the proposed draft Criminal Procedure Ordinance (Amendment) Bill 2016 as attached.
9. At present, the Criminal Procedure Ordinance only allows the court a power to permit the giving of evidence by live television link
 in respect of three categories of vulnerable witnesses, namely, (i) child
, (ii) mentally incapacitated person
 and (iii) witness in fear
.  Complainants of sexual offence do not necessarily fall under any of these three existing categories of vulnerable witnesses. In the case of an adult complainant of sexual offence with normal mental capacity, the court will not have any discretion to permit him/her to give evidence by live television link provided in section 79B unless he/she is able to satisfy the court that he/she is a “witness in fear”. 
10. A witness in fear is defined by section 79B(1) as “a witness whom the court hearing the evidence is satisfied, on reasonable grounds, is apprehensive as to the safety of himself or any member of his family if he gives evidence.” However, complainants in sexual offences may not necessarily be “in fear of safety” – in many cases these complainants need special protection in giving evidence because they fear not about their safety, but about the fact that they may be seen by the public or media while going into and outside the court as well as the distress and trauma when meeting their assailants face-to-face during the trial or inside or within the vicinity of the court.
11. As stated by Zervos J in HKSAR v Shamsul Hoque ([2014] 6 HKC 395, HCCC 379/2013, 17 June 2014, at para 23(4)):
“A complainant in a sexual offence will more than likely be giving evidence that is embarrassing and sensitive. That alone justifies allowing the complainant to give evidence screened from the public in order to achieve the due administration of justice.”
12. Indeed, it has long been recognized by our legislature that complainants in some specified sexual offences should be treated as a special category of victims who deserve special legislative protection: section 156 of the Crimes Ordinance, Cap.200, prohibits publication of any matter likely to lead members of the public to identify such a complainant. 
13. Section 79B of the Criminal Procedure Ordinance which allows the court a discretion, either on application or on its own motion, to permit vulnerable witnesses to give evidence by way of a live television link has been operating satisfactorily since its introduction in 1995 and has been held not to have contravened the defendant’s right to a fair trial. Hence, what the draft Bill seeks to achieve as a stopgap measure by way of a simple amendment is to expand the definition of vulnerable witnesses under section 79B to cover those sexual crime victims who are already recognized under section 156 of the Crimes Ordinance as a special category of complainants who deserve special legislative protection against publicity. It does not mean that all sexual crime victims can automatically be allowed to give evidence by way of a live television link in all cases. What it seeks to do is just to recognize these sexual crime victims as a special category of complainants deserving special protection and confer a discretionary jurisdiction on the court to permit them to give evidence by way of a live television link under a well-established procedure.
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