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Although not readily apparent today, recognition of military necessity asa legal precon-
dition for destruction represented an enlightened advance in the laws of war in the
nineteenth century. In the first half of that century, the law of nations permitted the
capture or destruction of any and all property belonging to any person owing allegiance
to an enemy government, whether or not these measures were linked to military needs.
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S WAR CHANGED?

Declaration Renouncing the Use, in Time of War, of Explosive
Projectiles Under 400 Grammes Weight. Saint Petersburg, 29
November / 11 December 1868.

That the only legitimate object which States should endeavour to accomplish during war is to
weaken the military forces of the enemy;

That for this purpose it is sufficient to disable the greatest possible number of men;

THE CHANGING
NOTION OF ‘VICTO

The Fog of Victory

Gabriella Blum*
The proactive action could not be limited, the US doctrine held, to foiling individual
attacks and disabling individual attackers. Rather, the conditions that allowed for
attacks and attackers to threaten the US had to be changed, possibly by comprehen-
sive overhaul of the domestic structures of territorial states.** While the Iraqi invasion

IMPLICATIONS OF EFFECT BASED
OPERATIONS AND ASYMMETRY

ATTRITION TO ‘EFFECT-

BASED” OPERATIONS

The 21st-Century Belligerent’s
Trilemma

Janina Dill*
In defiance of sequencing, EBO is

The doctrine recommends that those targets are to be selected that ‘contribute directly
to the achievement of strategic objectives'.’ ‘Strategic’ is defined as ‘the highest level
of an enemy system that, if affected, will contribute most directly to the achievement
of our national security objectives'.’” Hence, the doctrine advocates choosing objects
as targets that are linked not to generic military victory but, rather, to the specific
strategic [read political| goals of a war. Accordingly, ‘offensive action [is allowed and
welcomed] against a target — whether [it is] military, political, economic, or other’.**
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POLITICAL NECESSITY

POLITICAL NECESSITY
AND ‘OBJECTS

AND ‘HUMAN TARGETS’

The Fog of Victory

Gabriella Blum*

Even more controversially (not to say paradoxically), if ‘winning hearts and minds’
is the goal, amorphous as it is, of some modern wars, this may push in the direction
of the removal (that is, the killing) not of combatants but of those who are in a posi-
tion to sway popular opinion in adverse ways: political, religious, and even prominent
cultural figures. If the rationale of the principle of the distinction in previous wars was
that combatants had the right to bear arms and were therefore by definition threat-
ening to the adversary, bearing arms may no longer be as threatening as a religious
address to followers, encouraging them violently to oppose the adversary and provid-
ing support.'*
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over the world repudiate and abhor aggressive war. It is an essence of
war that one or the other side must lose and the experienced generals and
statesmen knew this when they drafted the rules and customs of land
warfare. Inshort these rules and customs of warfare are designed specifically
for all phases of war. They comprise the law for such emergency. To
claim that they can be wantonly—and at the sole discretion of any one
belligerent—disregarded when he considers his own situation to be critical,
means nothing more or less than to abrogate the laws and customs of war
entirely.””




CAPTURE BEFORE KILL

IX. RESTRAINTS ON THE USE OF FORCE IN DIRECT ATTACK

In addition to the restraints imposed by international humanitarian law on specific
means and methods of warfare, and without prejudice to further restrictions that may
arise under other applicable branches of 1 law, the kind and degree of force
which is permissible against persons not entitled to protection against direct attack must

not exceed what is actually to lish a military purpose in the
prevailing circumstances.

ECHR CASE LAV
MODEL

211. That being said, the Court may occasionally depart from that
rigorous standard of “absolute necessity”. As the cases of Osman,
Makararzis, and Maiorano and Others (all cited above) show, its
application may be simply impossible where certain aspects of the situation
lie far beyond the Court’s expertise and where the authorities had to act

under tremendous time pressure and where their control of the situation was
minimal.

RELEVANCE TO HUMAN
‘RIGHTS L

s,

constitutes the ratio, the raison d'étre. of certain
fundamental rules of the law of war and neutrality,
namely, those which, in derogation of principles of
peacetime law, confer on a belligerent State the legal
right to resort, as against the enemy and its nationals

or—which is even more important for our purposes—
as against neutral States and their nationals, to acts
which peacetime law would forbid.'® The situation is

That being so, what is involved is not, of course,
“necessity” as a ciccumstance precluding the wrong-
fulness of conduct which the applicable rule does not
prohibit, but rather “non-necessity” as a circumstance

ing the lawfulness of conduct which that rule

ly allows. It is only when, in a particular case,
the “necessity of war” whose existence constitutes the
basis of the rule and of its applicability is clearly seen
to be absent that this rule of the special law of war and
neutrality does not apply and the gencral rule of
peacetime law prohibiting certain acts resumes its
ascendancy.
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ECHR CASE LAV
MODEL

178. The Court accepts that the situation that existed in Chechnya at the

relevant time called for exceptional measures on behalf of the State in order
to

-!!ese could p bly include employment of
military aviation equipped with heavy combat weapons. The Court is also
prepared to accept that if the planes were attacked by illegal armed groups,

that could have justified use of lethal force, thus falling within paragraph 2
of Article 2.
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