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There is another type of war, new in its intensity,

ancient in its origin –war by guerrillas, subversives,

insurgents, assassins, war by ambush instead of by

combat […] it requires […] where we must counter it

[…] a whole new kind of strategy, a wholly different

kind of force and therefore a new and wholly different

kind of military training.

-President Kennedy 1962 
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Military necessity

United Kingdom Joint Service Manual (2014): Military

necessity permits a state engaged in armed conflict to use

only that degree and kind of force, not otherwise

prohibited by the law of armed conflict, that is required

in order to achieve the legitimate purpose of the

conflict, namely the complete or partial submission of

the enemy at the earliest possible moment with the

minimum expenditure of life and resources.

Military Necessity as 

a Restraint

Expectations vs.

Reality

• Material Military Necessity: What is actually 

necessary on the battlefield (in the eyes of  the 

belligerents) 

• Normative Military Necessity: What the drafters of  

IHL presumed would be militarily necessary during 

war.

Nobuo Hayashi, “Contextualizing Military Necessity”, 

Emory International Law Review Vol.27, (2013). 
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Has War Changed? 

IHL is Predicated on Wars of  Attrition: 

Hence ‘Combatants’ are presumed to be open to summary killing 

because their status equates the military necessity to use lethal fore 

This assumption is embedded into IHL:

Attrition to ‘Effect-

Based’ Operations

The changing

notion of ‘victory’

• Victory is rarely framed in purely military terms 

• In asymmetric conflicts, especially between a state 

and a non-state armed group, a generic military 

victory is futile

Implications of effect based

operations and asymmetry

• 1) Systemic Violations of  IHL (Failure of  the 

restrictive function of  military necessity) 

• 2) ‘Political necessity’ finds its way into what should be 

purely military considerations

• 3) IHL permits an excess of  violence towards the 

military (combatants in IAC and fighters in NIAC) 

Implications of effect based

operations and asymmetry

• 1) Systemic Violations of IHL (Failure of the 

restrictive function of military necessity) 

• 2) ‘Political necessity’ finds its way into what should be 

purely military considerations

• 3) IHL permits an excess of  violence towards the 

military (combatants in IAC and fighters in NIAC) 

Implications of effect based

operations and asymmetry

• 1) Systemic Violations of  IHL (Failure of  the 

restrictive function of  military necessity) 

• 2) ‘Political necessity’ finds its way into what should 

be purely military considerations

• 3) IHL permits an excess of  violence towards the 

military (combatants in IAC and fighters in NIAC) 
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Political Necessity 

and ‘human targets’

Political Necessity 

and ‘objects’

Additional Protocol I Article 52(2): Attacks shall be
limited strictly to military objectives. In so far as objects
are concerned, military objectives are limited to those
objects which by their nature, location, purpose or use
make an effective contribution to military action and
whose total or partial destruction, capture or
neutralization, in the circumstances ruling at the time,
offers a definite military advantage.

→if political goals serve as a reference point for success,
the types of targets that fall under ‘military objectives’
changes.

Political NecessityTY

and proportionality

• Additional Protocol I Article 51(5)(b): An attack

which may be expected to cause incidental loss of

civilian life, injury to civilians, damage to civilian

objects, or a combination thereof, which would be

excessive in relation to the concrete and direct military

advantage.

Implications of effect based

operations and asymmetry

• 1) Systemic Violations of  IHL (Failure of  the 

restrictive function of  military necessity) 

• 2) ‘Political necessity’ finds its way into what should be 

purely military considerations

• 3) IHL permits an excess of violence towards the 

military (combatants in IAC and fighters in NIAC) 

Implications of effect based

operations and asymmetry

The Krupp Trial, Nuremberg Tribunal, Case No.58 in Law 
Reports of  Trials of  War Criminals Volume X

→thus, conduct permitted under IHL is simply the bottom 
line which no belligerent may cross under any 
circumstances

Implications of effect based

operations and asymmetry

If the intensity of the conflict and the relative strength 

of the enemy fluctuates, then so should the severity of 

military necessity and the degrees of violence that are 

justified.
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CAPTURE BEFORE Kill

ICRC, Interpretive Guidance on the Notion of Direct Participation 

In Hostilities under International Humanitarian Law (2009):

Relevance to human

rights law
Yearbook of the International Law Commission Vol. II, 

1980, pp.34-35.

→the lex specialis approach, 

whereby IHL standards 

prevail over human rights, 

fails to grasp this function of 

necessity

Need CASE-BY-CASE

Determinations of the 

Necessity to use lethal force

based on the ‘legitimate aim’

of the conflict

Moving Forward

• Need to define the ‘legitimate aims’ of  a conflict on a 

case-by-case basis

• Especially difficult in NIAC

• Human Rights Law as a potential reference point

Societal necessity

The ‘Right to Life’ under Human Rights Law (Societal 

Necessity): 

Societal Necessity 

(ECHR) 

Societal Necessity 

(ICCPR) 

Military Necessity Military Necessity

(ICRC) 

Legitimate Aims Article 2(2): 

a) in defense of  any 

person from unlawful 

violence

(b) in order to effect a 

lawful arrest or to 

prevent the escape of  a 

person lawfully detained

(c) in action lawfully 

taken for the purpose of  

quelling a riot or 

insurrection.

*the potential target must 

be a threat to the life of  

others or at least serious 

bodily injury.

Protect life, or 

prevent serious 

injury.

complete or partial 

submission of  the 

enemy by 

weakening their 

military apparatus. 

SAME 

ECHR Case Law as a

Model

Finogenov and Others v. Russia (2011) para.211:

ECHR Case Law as a

Model

Isayeva, Yusupova, and Bazyeva v. Russia (2005), 

para.178:
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Challenges 

• Referencing Human Rights Standards only impact 

States 

• Limited to conflicts where human rights standards 

apply. i.e. occupation and internal NIAC

Thank you 

Email: Kosuke.onishi90@gmail.com


